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a Will is something that should be an essential part of everyone’s life.  a Will is also one 
of the most eff ective ways of ensuring that the assets you have worked hard for during 
your life can be managed eff ectively.

James McNulty & Company can advise you on why you should make a Will, and how and 
when you should make it. Th is booklet has been researched and written by Cathal Murray, 
the fi rm’s  principal and a practising solicitor,  in order to provide initial guidance to clients, 
and with the benefi t of the fi rm’s experience of draft ing Wills and administering estates, to 
help protect clients from the many legal and tax issues that could arise.

Th is booklet contains information on:

•	 Death & Taxes     
•	 What is a Will
•	 What happens to my Estate when I die
•	 What happens if I die without making a Will
•	 What sort of complications can arise
•	 What if I’m seperated or an unmarried partner
•	 What if I have young children
•	 What if I have no cash assets
•	 What is the signifi cance of Joint Property
•	 Inheritance Tax
•	 How can the impact of Inheritance Tax be reduced
•	 Cost
•	 But I already have a Will
•	 What happens if I get Married
•	 Will and Personal Assets Log
•	 What to do now
•	 Enduring Power of Attorney (EPA)
•	 Who should I appoint as an Attorney
•	 What is a Discretionary Trust
•	 Advantages of a Discretionary Trust
•	 Instructions for my Will
•	 Glossary of Terms
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•	 Death & taxes

It is often said that the two universals in life are death and taxes. Unfortunately recent 
years have seen the addition of a third factor - the cost of nursing and care home fees. For 
instance, if you suffered a stroke and required full time nursing care then unless you are in  
receipt of full state benefits, the nursing home fees - currently about £560 per week - would 
have to be paid from any assets you own.  Even after death, recovery and payment of any 
such monies can be sought from your estate.

It is important to have a valid will so that family, friends, relatives or charities benefit in the 
way you would wish them to. However, you should also ensure that you have taken advice 
to avoid your estate being depleted by the payment of inheritance tax or nursing and care 
home fees.

This booklet provides a basic summary as to how to make a Will and discusses how you 
might put your affairs in order to minimise inheritance tax and nursing home fees.  It also 
provides information with regards to the benefit of having an Enduring Power of Attorney 
which gives control to someone of your choosing to manage your affairs in the event of you 
suffering a stroke or some other debilitating disease or injury.  

However, this area of law is constantly changing, so the information contained herein is only 
a guide. It is not intended as particular advice for you and you should make an appointment 
to obtain legal advice tailored to your individual circumstances.

•	    What is a Will

A Will is the legal document which sets out what is to happen to your property and                   
possessions after your death. In a Will, you name as your executors, the people you want to 
take care of your affairs. You also give them the powers required to ensure that they can do 
everything you want them to.  

A Will can be very straightforward. For example, you can leave everything to your spouse 
or partner. It is normally sensible, however, to look further than this and to consider what 
would happen if your spouse or partner dies before you or at the same time as you. This is 
particularly important if you have young children. 
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•	 What Will happen to my estate When i Die

If you have made a Will, the answer is easy.  The people you have appointed (your executors) 
will carry out the instructions set out in your Will. They will pass your assets  on to the people 
you have chosen.

•	 What happens if i Die Without making a Will

If you don’t leave a Will, the law decides how your property and other assets are divided. 
This may cause extra trouble and expense.  No account need be taken of your wishes. Distant 
relatives, or even the state, may benefit instead of those you would have chosen.  Your estate 
will be shared out among your next of kin according to a strict order of priority called the 
‘rules of intestacy’. This means that people you may want to benefit from your estate - such 
as a partner to whom you’re not actually married or with whom you are in a registered civil 
partnership - might get nothing.

•	 If you die without making a Will, the law dictates how your estate is to be distributed. 

•	 If you have no children your spouse will be entitled to the first £450,000 of your  
 estate and the balance will be distributed depending on whether you have parents  
 or other relatives. 

•	 If you leave a spouse and children, your spouse will be entitled to the first £250,000   
 of  your estate together with a portion of the residue depending on the number of      
 children you have. 

•	 If you do not have a spouse, your estate will pass to your children.  If a child of yours  
 predeceases you, leaving children, then those children take their parent’s share. 

•	 If you do not have a spouse or children, your parents will inherit your entire estate.

•	 If both parents are deceased, then your estate is divided between your brothers  and     
 sisters (if any brother or sister dies before you and leaves children, then those children  
 (nieces and nephews) take their parent’s share). 

Even if you have no family, it is surely better for you to decide who is to inherit your      
property.  You may wish to thank your friends by leaving them something, or to benefit 
your favourite charities.
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•	 What sort of complications can arise

Diffi  culties can arise if someone feels that they have not been properly considered in the 
making of the Will. Th is can be a spouse, children, other dependent relatives, a carer or 
someone who carried out work for the deceased without payment, on the understanding that 
they would inherit an asset aft er their death. For instance, someone may have been promised 
by the deceased that they would benefi t in some way but there was no provision made in the 
Will or no Will was made, with the result that they are not entitled to anything. 

Any of the above circumstances could result in a claim being made against your estate. A                         
Caveat might be lodged which could result in the estate not being fully administered until the        
grievance has been dealt with, or a claim for dependency might be made. If any such claims 
are successful then the estate assets would be reduced by the amount awarded by the Court as 
well as all the legal costs incurred.  By taking the correct advice and carefully planning your 
Will, you can reduce the chances of such complications .

•	 What if i’m separateD or an unmarrieD partner

If you and your partner have been together for some time but you have not made a Will, your 
partner does not automatically inherit everything belonging to you upon your death.  Th e 
law defi nes a couple to be ‘co-habiting’ if you are living together and are not either married 
to each other or in a civil partnership.   If you are considered to be merely co-habiting, and 
therefore not legally related to your partner, it is essential to have made a Will if you want 
your partner to benefi t in the event of your death. If you don’t, then your partner may not 
benefi t in the way you would have wished. 

If you and your partner have children it is especially important to make a Will. If you 
make a Will with the benefi t of proper legal advice, it will greatly reduce the chance of any        
challenges or claims under inheritance legislation. 

Similarly,  there may be issues as to your involvement in decisions on medical treatment 
since a partner is not treated as the legal next of kin.  A partner’s opinion will not therefore 
be legally required in the event of a decision having to be made in regard to essential medical 
decisions such as continuing with life support. 
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•	 What if i have young chilDren

If you have children under 18 years of age, your Will should give clear directions for the 
care of those children and how they are to be provided for in the event of your death.                             
Unmarried couples additionally, should ensure that each of their Wills clearly states who is to 
have custody and guardianship of their children if one of them dies. Most importantly, both 
married and unmarried couples should ensure that their Wills clearly state who is to have 
custody and guardianship should both spouses/partners die simultaneously.

•	 guarDians

A Guardian is the person you select to take over your role as parent in caring for your          
children who are under 18 years of age. Guardians may be anyone of your choosing but you 
should consult with such a person before making them a Guardian.

•	 trustees

You can appoint a trustee to look after the assets in your estate; an Executor can also be 
a Trustee. Your Will should give your Trustees enough powers to allow them to be                                   
flexible in deciding what maintenance and other payments should be made for the benefit of                 
beneficiaries under a disability or the age of 18 years. 

•	 provision for chilDren
 
You may wish your estate to be divided equally between your children when they reach a 
specified age. You can arrange for them to receive an income from the estate, possibly from 
18 years of age.  Alternatively, you may set up a ‘discretionary trust’ for your children (see the 
section at the end of the booklet entitled ‘What is a Discretionary Trust?’).   If the children are 
likely to stay with a relative, consider enabling your Executor/Trustee to advance money to 
the new household budget, including allowing for money for increased mortgage payments 
on a larger home to accommodate both families. 
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•	 What if i have no cash assets

If your only asset is a house, business or farm and you do not have suffi  cient cash, you can 
leave the house to a particular benefi ciary on condition that they arrange for cash legacies 
to be paid to others within a certain time period aft er your death. In the case of an elderly 
relative, you could consider leaving the house, business or farm to them for their lifetime and 
state in your Will what you want done with the property aft er their death.

•	 What is the significance of Joint property

If property is owned along with a spouse or partner, the Property can be held as ‘joint tenants’. 
In that case the share of the deceased partner will normally pass to the survivor.  It might also 
be held as ‘tenants in common’ in which case it will be dealt with in accordance with either 
the contents of the Will or under the rules of  intestacy.  Th is is particularly important if a 
couple is neither married nor in a civil partnership.

With bank accounts, it is not unusual to open a joint account for convenience (e.g. where the 
original account holder is elderly or immobile to enable a relative to pay bills) or for a specifi c 
purpose (e.g. to pay for the funeral). It is therefore important when opening such accounts to 
specify in writing whether it is intended that the surviving joint account holder is to keep the 
money or whether you wish the balance in the account to form part of your estate and pass 
under the terms of your Will. You should take specifi c steps to ensure that your intention is 
perfectly clear as to what is to happen to the account on your death. 

•	 inheritance tax

Inheritance tax may be payable in an estate which exceeds a certain value. Th ere is a tax-free 
threshold which is set by the government every year. Inheritance tax is paid on the balance of 
the estate above that threshold at a rate of 40%.  

We will be able to advise you how a properly draft ed Will can help to reduce your inheritance 
tax bill.  Bequests made to charities, including religious bodies, may be exempt from tax. 
Various other inheritance tax reliefs are available, for example, Agricultural Property Relief 
or Business Property Relief. If a gift  is given during your lifetime then a small gift  exemption 
can be claimed. Th e current Small Gift  Exemption is £3,000 from any one person in any one 
calendar year. Th ere are also further gift  exemptions available on the occasion of a wedding. 
A lifetime gift  can be a very eff ective measure for property that is likely to increase in value, 
although this may trigger a liability to Capital Gains Tax or Stamp Duty and professional 
advice should be sought from your Accountant. 
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•	 hoW can the impact of inheritance tax be reDuceD

It is important to plan the passing-on of your assets so as to minimise the tax that your       
beneficiaries may have to pay.  This involves:

step 1 Considering the reliefs currently available to you and your spouse. This would  
 normally involve us working closely with your accountant.

step 2 Consider dividing up your property to use all available tax-free thresholds. This  
 could involve transferring some property or other assets to your children or other  
 relatives while you are alive.

step 3 Consider establishing a fund to pay inheritance tax following your death. You may  
 consider an insurance policy to cover any such Tax Liability.

•	 cost?

Financial assistance of up to £250 per farm business is available for professional legal and /or 
financial advice in relation to making a Will and succession planning from DARD for those 
involved in farming. 
[see: dardni.gov.uk/index/farming/bus-and-systems/bs-succession-planning.htm]

if you are in receipt of state benefits such as pension credit, part of the cost of the Will 
or epa  can be claimed from the legal services commission.  

•	 but i’ve alreaDy got a Will

It is essential that your Will is reviewed regularly to make sure that it still works in the best 
possible way. Your personal circumstances or those of your family may have changed. Tax 
laws change – many have altered significantly in the last few years.

•	 What happens if i get marrieD

When you get married, your existing Will automatically becomes ineffective.  If you die        
without making a new Will, your spouse will inherit something, but your children, parents, 
brothers or sisters may also get a share under the laws of intestacy.

•	 Will anD personal assets log

It is important that after your death your Executors have details of all your assets and know 
where to find bank books, shares/savings certificates, deeds, life insurance policies and all 
relevant financial information. We will furnish you with an Assets Log to deal with this after 
your Will has been signed. 

www.jamesmcnulty.co.uk
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Before we meet to discuss your Will, please consider the following points. It may be useful 
for you to make some notes and questions which you can bring to the appointment whilst 
completing the personal details form at the end of this booklet. 

 WHAT TO DO NOW



•	 What to Do noW

•	 assets and Debts

Make a list of your assets and debts. This will include your home, or your share of it, and 
your furniture, car, antiques, jewellery etc. You should also list bank and building society 
accounts, with approximate balances, and the value of any other investments, such as life 
assurance policies and pension benefits. Any money you owe, for example on a mortgage or 
any hire purchase agreements, or credit cards should be on a list of debts. It is important that 
we know whether or not any mortgage will be covered by life assurance in the event of your 
death.  Consider at length who you should leave your home, other property, business, land, 
house contents, jewellery, family heirlooms and machinery to: consider the possibility that 
some relatives/friends may be disappointed and think about any explanation you would like 
your Executors to give. 

•	 nearest relatives

Set out particulars of your immediate family, i.e. the names of your spouse, civil partner, 
children, dependants and your closest living relatives.  We need to know this in case you do 
not include them in your Will so as to avoid a potential challenge to it.

•	 executors

An advantage of making a Will is that you get to choose the persons best suited to take on 
the role. You should usually appoint at least two executors who should be people whom you 
trust to handle the responsibility involved. If you are retired at least one should be younger 
than you. 

It is very common to appoint a spouse or partner as executor but it may be useful for a      
relative, family friend or professional to act instead, or in addition. The partners at James 
McNulty & Co are always happy to accept appointment as executors. Whoever is dealing 
with your affairs after your death will probably need to employ solicitors to help them and it 
is often effective for the solicitors themselves to be the executors.  

•	 guardians

If you have children under the age of 18, you can appoint guardians to act in the event of 
your death. If your partner does not have legal parental rights for your children, you may 
wish to appoint him or her as guardian. You may also wish to appoint guardians to care                         
for your children if you both die.  Where you are appointing guardians, it is essential that the       
guardians are aware of your wishes for each child’s future.

Making a Will & Enduring Power of Attorney
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specifi c gift s

Consider if anybody, for example, godchildren or grandchildren, is to receive a specifi c sum 
of money or any specifi c assets, such as jewellery or particular pieces of furniture, paintings 
or your car. 

 charities

Do you wish any charities to benefi t? Remember, any regular charitable payments will cease 
automatically on your death.

 Who is to inherit?

You must consider who is to receive money, property or any other assets which you leave. 
If this is to be your spouse or partner, what is to happen if you both die together in a car            
accident? Alternatively, what if you and your children die together?

 When are children to receive their share?

Are you happy for your children, or any other children who may receive gift s under the Will, 
to inherit outright at 18, or would you prefer them to be a little older, say 21 or 25?

 burial wishes

Is your body to be buried or cremated? Do you wish your body to be available for transplants 
or medical research? Have you any specifi c wishes about your funeral? You should inform 
your close family in your lifetime as to what your funeral wishes are as your Will may not be 
read until aft er the funeral. It is useful to inform close family where your Will is stored. We 
can provide a copy of your Will and Personal Assets Log aft er signing, which you can keep 
with your personal papers or you may prefer to obtain a Wills Log from us aft er you make 
your Will.  Th is confi rms we hold your Will and any other personal requests you have for 
your funeral as well as details of where your bank accounts are, without revealing the actual 
contents of your Will.

 names and addresses

You should bring with you a list setting out the full names and addresses of everybody to be 
referred to in your Will.

 residue of your estate

Whatever is left  in your Estate and may comprise most of your estate or it may include a 
policy or an account overlooked by you or a legacy which you stand to inherit aft er your own 
death.  Decide who should be left  such assets.
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•	 NOTES & QUESTIONS:
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•	 enDuring poWer of attorney (epa)

A time may come when you are incapable of managing your property and fi nancial                       
aff airs and will need someone to do this for you.  Mental incapacity can happen to anyone at 
any time, possibly by accident or through illness, for example if you were to suff er a stroke           
requiring full time nursing care. 

An Enduring Power of Attorney allows you to formally appoint a friend, your Partner,          
relative or professional that will allow them to act on your behalf in the event that you are 
incapable of managing your property and fi nancial aff airs.  Th is will cover situations such as 
a stroke or injuries sustained in a serious road traffi  c accident.

You can limit the power to certain parts of your aff airs. For example, you may wish them to 
handle your money but you might want to exclude the sale of your house from their power 
or you can include a restriction that the power will only commence in the event that you          
suff er mental incapacity.  You can cancel or amend the Enduring Power of Attorney at any 
time while you are mentally capable. 

To become eff ective, all Enduring Powers of Attorney need to be registered with the High 
Court in the Offi  ce of Care and Protection, but registration is not required until the point 
where your attorney believes you are no longer capable of managing your aff airs.

•	 Who shoulD i appoint as an attorney

Because you are giving your attorneys such wide powers you must choose someone you can 
trust absolutely. You should normally appoint more than one attorney. You should choose 
someone with the right skills to make the right decisions about your personal welfare. You 
might, for instance, appoint a family member who knows you well and someone independ-
ent, who can be objective.  If the attorney you have chosen dies or becomes incapable or no 
longer wishes to act on your behalf you will need to appoint a new attorney.

•	 What is a Discretionary trust

A Discretionary Trust is a type of trust in which a class of potential benefi ciaries are selected. 
It gives the Trustees power to determine how much, if anything, each benefi ciary should 
receive and when they should receive it. Th e person creating the trust does not decide in           
advance the precise extent of each benefi ciary’s entitlement. Th is type of trust is therefore 
a very fl exible method of giving, as the gift  can be adapted in accordance with changing          
circumstances. A Discretionary Trust can be useful where benefi ciaries are young, suff er 
from a disability, are elderly, where you wish to make provision for a dependant relative or 
for tax planning purposes for larger estates. 
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•	 aDvantages of a Discretionary trust

•	 A Discretionary Trust can be useful where the person making the Will wants to  
 benefit a wide group of people (for instance to include grandchildren, persons not  
 yet born and future spouses) and would like to provide for some flexibility as to who  
 should benefit or the amount they should be given. 

•	 With a Discretionary Trust the Trustees are in a position to decide whether or not  
 to distribute or withhold any income which is produced from the trust.  For example,  
 Trustees may decide to distribute a lot of income to a particular beneficiary in one  
 year when his other income via employment is low and so his tax liability would be  
 low. 

•	 Trustees are also able to postpone any distribution thereby converting income into  
 capital. 

•	 Trustees are able to distribute the income wisely to benefit a larger group as opposed  
 to one specific beneficiary. Again this has advantages in respect of tax depending on  
 each beneficiary’s situation. 

•	 As each beneficiary of the Discretionary Trust only has the hope of receiving income  
 or capital from the said Trust it therefore protects assets from a beneficiary’s creditors.

•	 glossary of terms:

beneficiary:  The person who receives a legacy under a Will.

bequest:  A gift of property, money or an asset left under a Will.

executors:  The people who must sort out your affairs when you die.

residue:  What is left in an Estate after the specific legacies & bequests have   
  been made.

Will:   A legal document that lets you decide what happens to your money,  
  property and possessions after your death.

Making a Will & Enduring Power of Attorney
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instructions for my Will

Th is form is designed to give us some preliminary information about you, your family and 
your wishes for your Will.  Please complete the form in readiness for our meeting or, if no 
meeting has been arranged, return the form to us. You may not be able to answer all the 
questions, but it would be helpful if you could complete as much of this form as possible.  
Couples who wish their Wills to mirror each other can complete just one questionnaire with 
all the details.

personal Details

Full Name (s)  ......................................................................................................................................

          .....................................................................................................................................

Address    ..............................................................................................................................................

................................................................................................................................................................

Occupation (s)   ...................................................................................................................................

...................................................................................................................................

Date of Birth (s)  ...............................................................  /  .............................................................

National Insurance No (s):    ........................................................  /  ................................................

Instructions in relation to burial & headstone   .............................................................................

................................................................................................................................................................

................................................................................................................................................................

executors anD trustees

Name   ...................................................................................................................................................   

Address   ...............................................................................................................................................

Name   ...................................................................................................................................................

Address   ...............................................................................................................................................
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        Your Spouse/ Civil Partner/ Partner:

................................................................................................................................................................

Children: 

Name                          Age     
...................................................................................................................... ............      

...................................................................................................................... ............      

...................................................................................................................... ............      

...................................................................................................................... ............      

...................................................................................................................... ............      

...................................................................................................................... ............      
   
 
Other dependants, e.g. co-habiting partner, aged parent or disabled relation: 

................................................................................................................................................................

................................................................................................................................................................

................................................................................................................................................................

Guardians of children:

................................................................................................................................................................

................................................................................................................................................................

................................................................................................................................................................

Making a Will & Enduring Power of Attorney
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Details of assets

House     Value:  .........................................

Contents (insurance value)  Value:  ......................................... 

Bank/Building Society accounts  Value:  ......................................... 

     Value:  .........................................

     Value:  ......................................... 

Post Offi  ce    Value:  .........................................

Business    Value:  ......................................... 

Pensions    Value:  .........................................

Life Insurance Policies    Value:  .........................................

Other Property    Value:  ......................................... 

specific Devises or beQuests

(1) Benefi ciary:  .............................................................................................................................  

Property:  .........................................................................................................................................

(2) Benefi ciary:  .............................................................................................................................

Property:  .........................................................................................................................................

(3) Benefi ciary:  .............................................................................................................................

Property:  .........................................................................................................................................
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pecuniary (cash) legacies 

Beneficiary  .............................................................................................   £  ......................................  

Beneficiary  .............................................................................................   £  ......................................  

Beneficiary  .............................................................................................   £  ......................................  

resiDue of estate

Beneficiary  ..........................................................................................................................................

Name of Accountant  ..........................................................................................................................

Specify any assets (including house) that you hold jointly 

................................................................................................................................................................

................................................................................................................................................................

Which of your beneficiaries have received or are likely to receive other benefits? 

................................................................................................................................................................

................................................................................................................................................................

Location of Life Insurance Policies

................................................................................................................................................................

Location of title deeds

................................................................................................................................................................

................................................................................................................................................................
 

Making a Will & Enduring Power of Attorney
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•	 NOTES & QUESTIONS:

................................................................................................................................................................

................................................................................................................................................................

................................................................................................................................................................

................................................................................................................................................................

................................................................................................................................................................

................................................................................................................................................................

................................................................................................................................................................

................................................................................................................................................................

................................................................................................................................................................

................................................................................................................................................................

................................................................................................................................................................

................................................................................................................................................................

................................................................................................................................................................

................................................................................................................................................................

................................................................................................................................................................

................................................................................................................................................................

................................................................................................................................................................

................................................................................................................................................................

................................................................................................................................................................

................................................................................................................................................................

................................................................................................................................................................

................................................................................................................................................................

................................................................................................................................................................
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if you would like to receive any of our other booklets on moving home, being involved 
in an accident or in relation to medical negligence please contact us as per the details 
below at no cost.

James McNulty & Co Solicitors
25-27 Georges Street
Omagh
County Tyrone
Northern Ireland
BT78 1DE

Tel:  (028) 8224 2177
 (028) 8224 5695

Email:  reception@jamesmcnulty.co.uk 


